United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



TRANSCRIPT OF RECORD 






Court of Appeals of the District of Columbia. 

JANUARY TERM, H>24. 

No. 4111. 


GERTRUDE P. TURNER, APPELLANT, 

rs. 

EDWARD P. MERTZ, WALTER W. KING, IN A C. EMERY, 
AND MARIE AUGUSTA KING, APPELLEES. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 


Caption . 

Declaration . 

Plea of defendant Ina C. Emery. 

Plea of defendants Edward P. Mertz et al. 

Joinder of issue. 

Verdict for defendants; judgment on verdict ordered; judg¬ 
ment . 

Appeal noted by plaintiff. 

Memoranda: Bond on apitcal, $100, approved and filed; time 
to submit bill of exceptions extended; bill of exceptions sub¬ 
mitted . 

Order making bill of exceptions part of record. 

Assignment of error. 

Designation of record. 

Memorandum: Time to file record on appeal extended. 

Clerk’s certificate. 

Bill of exceptions. 

Testimony of James G. Gray. 

Gertrude Turner. 

W. A. Donaldson. 

Henry Donovan. 

Robert F. Rose. 

Arthur W. Byron. 

John B. Turner. 

Direction to jury. 


Original 

a 

1 

•) 

2 

•> 


•> 

4 


4 

4 


;> 


.> 

<i 

7 

7 

8 
K> 
20 
21 

21 

0 ‘> 


Print 

1 

1 

•> 

2 

;> 




4 

4 

4 


.» 


5 

r» 

« 

n 

13 

i:> 

14 
14 
17 


Judd & Detweileb (Inc.). Pbixtebs. Washington, D. C., Mabch 10, 1924, 



























Court of Appeals of the District of Columbia. 


No. 4111. 

Gertrude P. Turner, Appellant, 

vs. 

Edward P. Mertz et al., 


a Supreme Court of the District of Columbia. 

At Law. 

No. 63036. 

Gertrude P. Turner, Plaintiff, 

vs. 

Edward P. Mertz, Walter W. King, Ina C. Emery, and Marie 

Augusta King, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed November 8, 1919. 

In the Supreme Court of the District of Columbia. 

Law. No. 63036. 

Gertrude P. Turner, Plaintiff, 

vs. 

Edward P. Mertz, Walter W. King, Ina C. Emery, and Marie 

Augusta King, Defendants. 

The plaintiff, Gertrude P. Turner, sues the defendants, Edward 
P. Mertz, Walter W. King, Ina C. Emery, and Marie Augusta King, 

1—4111a 
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For that heretofore, to wit, on the 5th day of November. 1010, 
while plaintiff's husband, John I\ Turner, was in the lawful pos¬ 
session and oeeupaney of a bungalow ort the lands of the defendant 
Edward P. Mertz, on Broad Branch Road, near Pierce's Mill, in 
the District of Columbia, as tenant by sufferance. the said defendants, 
without said tenancy of plaintiff s husband having !>cen terminated 
by notice to quit, unlawfully, wrongfully, and maliciously entered 

afternoon 

said bungalow in [the night time]*, in the absence of plaintiff s 
husband, and drove plaintiff and her infant child out of said 
bungalow, and threw her and her husband's goods and personal 
effects out of said bungalow, and undertook to install the defendant 
Walter W. King in the possession of said bungalow, all of which was 
done in a rough and violent manner, to the terror, nervous 
prostration, mental anguish, shame and humiliation of the 
2 plaintiff, and to her damage in the sum of $25,000. And 
plaintiff claims damages in the sum of $25,000 and costs of 

suit. 

FRED B. RHODES. 

Attorney for Plaintiff. 

Amended by consent & leave of Court 0/0/22. 

A. A. H. 


Plea of Defendant Ina C. Emery. 

Filed November 20. 1910. 

******* 

Now comes the defendant. Ina C. Emery, and for plea to the 
declaration fded herein saws that she is not guiltv in manner and 
form as in said declaration alleged. 

JOS. A. BURKART, 
Attorney for Plaintiff. 

Plea of Defendants Eduard P. Mertz et al. 

Filed December 10, 1010. 

******* 

For a plea to the declaration, the defendants Edward P. Mertz, 
Walter W. King and Marie Augusta King say that they are not 
guiltv in the manner and form alleged therein. 

FRANK J. HOGAN, 

Attorney for Defendants Eduard P. Mertz, 

Walter IF. King, and Marie Augusta King. 

December 1, 1919. 


[•Words enclosed in brackets erased in copy.] 
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3 Joinder of Issue. 

Filed February 20, 1922. 

♦ * * * * * * 

The plaintiff joins issue on the defendant's plea. 

FRED B. RHODES, 
Attorney for Plaintiff. 

Supreme Court of the District of Columbia. 

Friday, June 9th, 1922. 

Session resumed pursuant to adjournment, lion. William Ilitz, 
Justice presiding. 

* * * * * * * 

Before Judge Hoehling. 

Come now the parties hereto, by their respective attorneys of 
record and a jury of good and lawful men of this District, to wit: 
Jos. L. Plant, Geo. M. Woodward, Charles Picard, Eugene H. 
Taggart, Fred Tamke, Wm. II. Ilessick, Wm. Thiele, Geo. II. Mitten, 
John M. Biddle, Harrison C. Golway, Wilhelm J. Walther and 
Joseph T. Exnicios, who are duly sworn to well and truly try the 
issues herein joined between plaintiff and defendants and after this 
cause is given to the jury in charge they upon their oath say they 
find in favor of the defendants. 

Thereupon plaintiff by her attorney waives her right to move for 
a new trial, and judgment on verdict is ordered. Wherefore, it is 
considered that plaintiff take nothing by this action, that defendants 
go home without day, be for nothing held and recover of plaintiff 
their costs of defense to be taxed by the clerk and have execution 
thereof. 

4 From the foregoing judgment the plaintiff by her attorney, 
in open court, notes an appeal to the Court of Appeals; 

whereupon, the maximum of an undertaking for costs is hereby 
fixed in the sum of One Hundred Dollars, or in lieu thereof leave 
is granted to deposit the sum of Fifty Dollars, with the Clerk. 

Memoranda. 

June 29, 1922.—Bond on appeal $100 approved and filed. 

July 2o, 1922.—Time to submit bill of exceptions extended from 
day to day to and including January 4, 1923. 

January 5, 1923.—Bill of exceptions submitted. 


4 


GERTRUDE P. TURNER VS. EDWARD P. MERTZ ET AL. 


Supreme Court of the District of Columbia. 

Monday, November 26, 1923. 

Session resumed pursuant to adjournment, lion. Walter I. McCoy, 
Chief Justice presiding. 

******* 

Before Judge Iloehling. 

The Court having this day signed the bill of exceptions taken at 
the trial of this cause and heretofore submitted now hereby orders 
the same of record nunc pro tunc. 

5 Assignment of Error. 

Filed December 31,1923. 

******* 

The court erred in directing a verdict for defendants at the close 
of the plaintiff’s testimony. 


FRED B. RHODES, 
Attorney for Plaintiff. 


Designation of Record. 

Filed December 31, 1923. 

******* 

The clerk will please include the following papers in the transcript 
of the record on appeal in this case; 

1. Declaration. 

2. Plea of defendants E. P. Mertz, W. W. King and M. A. King. 

3. Plea of defendant Ina C. Emery. 

4. Joinder of Issue on pleas of defendants. 

5. Verdict. 

6. Judgment, appeal, and order fixing bond. 

7. Mem. Bond filed, June 29, 1922. 

8. Assignment of Error. 

9. This designation. 

FRED B. RHODES, 
Attorney for Plaintiff. 
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Memorandum. 

January 7, 1924.—Time to file record on appeal extended to and 
including February 1, 1924. 

6 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 5, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 63036 at Law, wherein Gertrude 
P. Turner is Plaintiff and Edward P. Mertz et al, are Defendants, 
as the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington in said District, 
this 26th day of January, 1924. 

[Seal Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk. 

EW. 


7 In the Supreme Court of the District of Columbia. 

Law. No. 63036. 

Gertrude P. Turner, Plaintiff, 

vs. 

Edward P. Mertz, Walter W. King, Ina C. Emery, Marie 

Augusta King, Defendants. 

Bill of Exceptions. 

Be it remembered that the above cause coming on for trial on 
the 9th day of June, 1922, the Honorable A. A. Hoehling, Asso¬ 
ciate Justice of the Supreme Court of the District of Columbia, and 
a jury, lawfully empaneled, the plaintiffs to maintain the issue on 
its part joined, offered the testimony of one James G. Gray, who 
testified substantially as follows: 

That his name is James G. Gray, and that he has been employed at 
the Potomac Electric Power Company for 23 years as chief book¬ 
keeper having the custody of the records there which the contracts 
and charges of various home installations. He had with him the 
ledger of November, 1919, and he exhibits the ledger sheet, the orig¬ 
inal entry. Witness is given a paper and states that this is an account 
with Jack Turner from September 16, 1919. to November 14, 1919, 
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located at Piney Branch Road and Albemarle Street. It covers 
lighting. It was two dates from September 16th, 1919. The ac¬ 
count had l)cen formerly carried in the name of Mr. Mertz, and 
also \V. W. King. It went from Mertz to King and from King 
to Turner, and remained in the name of Turner from Sep- 

8 tember 16th, 1919, to November 14th, when it was discon¬ 
nected. 

To further maintain the issues on her part joined the plaintiff 
produced as a witness, Mrs. Gertrude Turner, who testified substan¬ 
tially as follows: 

That her name is Gertrude Turner and that she resided at 70 
Rhode Island Avenue, N. W., and that she has lived there since 
September the 4th, 1921, continuously; that this was not the home of 
her mother, but that her mother and father moved from 2815 North 
Capitol Street on the 4th day of September, and that she has lived 
with them continuously since November, 1919. 

Witness further testified that she is 26 years old, and that she has 
lived in Washington since October, 1918; she attended the public 
schools and then took a course at the Temple School at 15th and G 
Street, typing, English and office work, and is now attending Busi¬ 
ness High School; that she is now working in the Patent Office, 
this city, and has been working since June, 1920. 

Her husband has been in North Carolina working for Hyde and 
Baxter, general contractors. 

She had a child, who was one year old in September, 1919. 

She met Mr. Mertz on the 8th of June, 1919, by answering an 
advertisement in the paper. She met him at 14th and Park Road, 
N. W., in an automobile, and thev went to his home at Broad Branch 
Road and Albemarle Street; that they went over the place and he 
showed her the house she subsequently lived in. Witness described 
the house as a one-story building with three medium size rooms, elec¬ 
tric fixtures and an extension telephone, situated about a block and a 
half from the main house of Mr. Mertz, located in a clearing in the 
middle of very dense woods; that it was about a mile from the nearest 
house outside of Mr. Mertz’s place, which was directly up Albemarle 
Street, and that there was entire woods all the way through there. 

That on the day in question shw was present when Mr. Mertz 

9 and her husband discussed the terms of taking that property; 
that they were to take the house and he was to pay her hus¬ 
band $75 and the rent—the $75 and the house would be paying 
him $125 a month. 

Witness stated that her husband was to take good care of the lawn 
and take charge of the Italians when they would come up there to 
do anything on the place; that he had Italians working there five 
or six times; that Mr. Mertz had a garden and would sometimes 
want something out of the garden, string beans and tomatoes, but 
very seldom, and that the rest of that garden was to go with the 
$75 and the rent of the house; that her husband was to take care of 
the garden. 
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Witness testified she and her husband got possession of the prop¬ 
erty on Friday, the 9th of June, and stayed there for Mr. Mertz 
until the 15th of September, when the Kings took the place. 

That she did not know whether Mr. Mertz leased this place to the 
Kings, but that Mr. Mertz left and the Kings came; that Mr. Mertz 
stopped paying her husband after the 15th of September, paying 
him for two days on the 17th. 

Witness further stated that to her knowledge Mr. Mertz did not 
notify her husband to vacate after he stopped paying him, and that 
Mr. Mertz told her that he would be glad to have them stay; that so 
far as she knew the services her husband rendered were entirely satis¬ 
factory to Mr. Mertz, and also to the Kings. 

Witness testified that she first saw Mrs. or Mr. King on the 16th 
of September; that she was not present at first when her husband 
first spoke to them. She does not know anything about the first 
time he spoke to them about renting it. 

Witness testified that her husband attended the furnace and kept 
the receptacles for waste paper emptied off the back porch; that he 
was at that time working at the Laurel Race Track, and that Mr. and 
Mrs. King knew he was at work; that he went back and forth 
10 daily. She stated that she never heard any complaint that 
the work was not satisfactorily rendered up to the time they 
were asked to leave; that to her knowledge no one was living in the 
house besides Mr. and Mrs. King at that time; that a servant, Addie 
Marshall, stayed there during the day but not at night. 

“The Court: The question is whether you ever talked with Mr. 
or Mrs. King, or both of them? 

“The Witness: That is what I was going to say. 

“By Mr. Rhodes: 

“Q. You say you did? A. Yes. 

“Q. Now if you will proceed to tell which one? Mr. or Mrs. 
King? A. Mr. and Mrs. King. 

“Q. Now tell about it. A. We were walking to the car one day 
going in town after milk, and there is a chicken yard a little beyond 
our house. At lease that was our house—and Mrs. King said, ‘Why 
don’t you have some chickens?’ She said, ‘You can stay as long as 
long as you want to do this work and pay the rent for the house, 
and there is no reason why you shouldn’t have chickens, and if you 
want to I will buy the eggs from you, and the chickens.’ 

“Q. Do you recall how long you had been there when she made 
that statement? A. About- 

“Q. Let me finish my question. When she made the statement 
that she would accept this sendee as rent? A. About three weeks.” 

Witness further testified that she first received notice to vacate on 
the 30th of October; that Mrs. King telephoned that she wanted them 
to get off the place the following morning but did not say 
why, and that she told Mrs. King she would if she could 
find a place. 
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That she saw Mr. King in the evening and told him of their 
conversation and that he said, “Don’t pay any attention to that. I 
will see about it when I go down. Of course, you can’t get off to¬ 
morrow.” 

That Mrs. King called up twice after that, telling the very same 
words, and said if she did not get off she would throw her off; that 
she threatened her with the police and they came three or four times; 
that the first time Mrs. King spoke to her was on October 30th, and 
their furniture was put out on the 5th of November, seven days later. 

Witness further testified that her husband went to work about nine 
o’clock that morning; that he did the work that morning before he 
left; that it was on a cold and very windy day; that she came into 
the city about half past one or two o’clock that day; that in the mean¬ 
time she had answered advertisements in the paper, had tried to call 
on the phone and they would not let her use it; that she had been 
sick and the baby was sick; that she went in town with the baby 
that day, and that Mrs. King knew that she had been taking the 
babv to the doctor in town, but that she didn’t go to the doctor that 
day but went to 18th and Columbia Road for the baby’s milk, and 
brought it back with her. 

That she returned home about three or four o’clock and came 
around the back way through the woods. As she came over the hill 
Mrs. King and Miss Emery were on the porch and Mrs. King had 
her hand on a chair; and that when they saw her coming they went 
down to their house; that when she got in the house Mr. King and 
Mr. Mertz were moving the furniture; that she lit the fire and put 
the milk to heat, and they continued to put the furniture out until 
they had removed it all except one chair; that they locked the bed¬ 
room door. She could not get in there for any clothing; that they 
put out the fire with water and carried the stove out on the 
12 front porch, then put the rest of the furniture out and left; 
that they had cut the telephone off and took the light bulbs. 

Witness testified that she was left alone with the baby; that they 
had thrown the baby’s coat out and her coat; that she put her skirt 
around the baby and just sat there in the dark until a colored girl 
came up with an oil stove and lit it and that it smoked; and that 
was all she remembered until she was put out in the street that 
comes up from the bridge coming out of Rock Creek Park up the 
hill to turn the corner to go up Park Road with her husband and the 
baby, and they went home. 

Witness further testified that they were to pay for the electric 
lights when Mr. King took possession of this property from Mr. 
Mertz. 

By the Court: Was anything said to you at the time Mr. King 
took possession of this property from Mr. Mertz about who should 
pay for the electric light? A. Yes, sir. 

Witness testified that Mr. Mertz said they were to pay for the 
electric lights before the Kings came there, and then the Kings said 
it after they came; that under their relations with Mr. Mertz that 
was included in the rent of the house and salary that he paid. 
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Witness was handed a paper and testified that it was a statement 
rendered to J. Turner for electric light from tenth month, sixth 
day, to 11th month, 14th day. That her husband planted part of 
the garden Mr. Mertz said they might have; that he bought the kale 
seed; and that she dug potatoes when she wanted them. 

13 Upon cross-examination witness testified that she moved 
there from Berwyn, Md., in October, 1918 ; that she had lived 

there for seventeen or eighteen years ; that she was married Decem¬ 
ber 16th, 1916; that she first lived at 6 Girard Street, N. E., board¬ 
ing with her aunt, and that her husband was then at Camp Meade; 
that she was now employed in the Patent Office as typist and clerk. 

That she went out to look at this place with Dr. Mertz on the 
8th day of June—that the advertisement in the paper was on the 
7th dav of June; that it was getting hotter in the city just after 
the 30th of May and the baby was ill, and she saw this advertise¬ 
ment for a country place, on the 7th day of June and they went 
out the 8th day. 

Witness testified that the nearest house was a mile away from 

the place, down Rock Creek Park—Pierce’s Mill; that the Newman 

house was a mile and a half or two miles a wav. 

Witness testified that the three room house was furnished with 

a bed and two chairs; that she put a large range in the kitchen which 

heated the three rooms; that she also furnished a dining room table, 

four or five dining room chairs, a washstand, a kitchen table, a 

lounge, an easy chair, a rocking chair, a divan, a double seated 

one; a chifforobe—chiffonier it was and a trunk. (Plaintiff disclaims 

any injury to the chattels.) No one touched her while moving the 

furniture; that they did not bodily force her to leave the house, 

but that she couldn’t stav there and freeze to death or starve. There 

«' 

was no one to take her and she couldn’t leave. 

Witness further testified that Mrs. King told her to leave the house 
several times, but on the afternoons when they were moving 

14 out no one told her to leave; that she went into the center 
room with the baby and sat in a rocking chair; that she 

stayed there and they closed up the room on one side of her, and 
then took the furniture out of the room she was in; that she did 
not know whether thev had taken the furniture out of the bed room 
or not but thev locked the door; that they moved the kitchen stove 
and all other furniture out of the kitchen. 

“Q. They didn’t offer you any indignity in anv way—that is, they 
didn’t make make any threats of what they would do to you or any¬ 
thing of the kind? A. At that time? 

“Q. Yes. A. No. they didn’t tell me whether they would. 

“Q. Do you recall Dr. Mertz—Pardon me. What was that? A. 
I say they didn’t tell me what they would do.” 

Witness further testified that Dr. Mertz offered to take her into 
town in his car; that Miss Emery asked why she didn’t go in to 
her mother, but that she wouldn’t do any of those things but just 
sat there. 
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Witness further testified that it was freezing weather but she 
did not remember seeing any ice; that it was unusually cold for that 
time of the vear. 

Witness testified that she had known for some days prior to this 
that they were anxious for her to leave the property there and re¬ 
move: that they had the police out there two or three different times; 
and that she agreed to go as soon as she found a place and was 
constantly looking for one, but that she did not say she would leave 
bv a certain date. 

V 

Witness testified that her husband went to work that day for the 
Taxi Cab Company; that he knew what was going on and she dis¬ 
cussed the matter with him: that she told him the police had been 
coming out. She further stated that the police told her she 
15 shouldn't be afraid; that they couldn’t do a thing: and that 
they told her not to go until she found a place. She did not 
know the names of the officers; that there were two. one with almost 
red hair, motorcycle man in a cop*?! uniform, from the Tenlevtown 
Precinct. She further testified that he told her that if he were she 
he would move as soon as she found a place, and that she said she 
would; that this particular officer was out there only once and it was 
in the morning but she did not remember what day. She further 
testified that another officer was there on Sunday morning and he 
said they couldn’t put her out; that there wasn’t a policeman in 
that precinct who would do it. 

That this was going on three days before they threw the things 
out, and there wasn’t a policeman there the day they threw the 
things out. She further testified that the things were actually 
thrown out. Some of them were iniured. 

That to her knowledge Mrs. and Mr. King had no chickens on 
the place and that she know where the chicken yard was on that 
place; and that she never had any chickens at any time, hut she 
knew where the chicken house and chicken yard were on their place; 
that she got milk from 1 Sth and Columbia Road because it was 
the only place she could get milk for the babv prescribed bv the 
doctor: that she sometimes dealt at the store at the Bureau of Stand¬ 
ards. She further testified that the hov who delivered for the Bu¬ 
reau of Standards store came out on the day the things were being 
put out. with an order for the Kings: that she wanted to send a mes¬ 
sage by him to her mother or Mr. Rhodes, hut couldn’t. 

Witness further testified that there were no chickens on the place 
when Dr. Mert.z was living there. 

Witness testified that as -he came over the hill on November 5th 
she saw Miss Emery and Mrs. King on the porch and Mrs. King had 
hold of a chair: that thev left when she got there: she went into the 
house and Mr. King and Mr. Mertz were taking the furniture 
10 out. She further testified that she was at the ton of the hill 
about a block from the house when she saw Miss Emery 
standing on the porch with Mrs. King: that these ladies were simply 
standing on the porch doing nothing: Mrs. King had her hand on 
t ho hack of a chair, and that thev left and went in the direction of 
King's place. She did not recall that there was anv furniture on 
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the outside of the house other than on the porch. King’s house 
was in the opposite direction from the garden. She saw them in 
the garden after that, but whether they went right straight to the 
garden she did not know, as far as she could remember they went 
toward the house. The next she saw Miss Emery at or near the 
house was about a half hour later when Miss Emery came up and 
asked her why she didn’t go home to her mother. She was alone. 

Witness did not know from which direction she came. 

Witness did not see Miss Emery move a single piece of her furni¬ 
ture and she said nothing to her except, “Why don’t you go home 
to your mother?” 

Upon redirect examination witness testified that Mr. Rhodes, her 
attorney, was her nearest neighbor and that she had to pass his 
house to get to hers. 

To further maintain the issues on her part joined the plaintiff 
called as a witness, W. A* Donaldson, who testified substantially 
as follows: 

That he is employed in the Weather Bureau. He brought with 
him the records showing the temperature on November 5, 1919, at 
24th and M Street Northwest, and stated there would not be much 
varience between the temperature at 24th and M, Northwest, and 
that at a point half way to Chevy Chase. 

Witness testified that the temperature was 47 at noon, 48 at 1 p. m. 
until four o’clock, five o’clock 46; six o’clock 45; seven o’clock 
17 45; nine o’clock 43; the velocity of the wind was quite high 

and there was no precipitation on that day; the average char¬ 
acter of the sky from sunrise to sunset was clear. 

Witness testified that 32 Fahrenheit is freezing. 

To further maintain the issues on her part joined the plaintiff 
called as a witness, Addle Marshall, who testified as follows: 

That she lived on the place of Louis P. Shoemaker at Broad 
Branch Road and Albemarle Street in September, 1919, in a house 
which they rented. 

That she worked for Mr. Mertz in September, 1919, but never 
worked for him regularly; it was only daywork. His regular serv¬ 
ant was June Cato, an Indian woman, in 1919. 

That she worked for Mrs. King, and that she worked at odd times 
for Mr. Mertz at the time Mrs. Turner came to live there; that the 
Turner house was just at the edge of the woods. 

That she went to work for Mrs. King the last week in September, 
morning and evening; that she knew Mr. Turner took care of the 
stove and things in the morning and worked somewhere else dur¬ 
ing the day. She remembered the first time the Turners were re¬ 
quested to leave, about five days before the things were taken out; 
that Mrs. King first mentioned it; that Mrs. King called the police. 

Witness further testified that she was present and heard the con¬ 
versation between Mrs. King and the policeman; that when the 
first policeman came Mrs. King said, “I have some people up 
there that I want you to get out” and he asked her how much time 
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had they given, and she said “I told her yesterday morning.” He 
said, “1 am afraid I can’t do anything, but I will go up and see her 
about it.” and he went up and came back and told Mrs. King that 
the woman had said that she was looking for a place and 

18 as soon as she could find a place she would go and he ad¬ 
vised not to bother her any more because they refused to go. 

On the second morning the motorcycle policeman came and he said 
“I am afraid you will have to give them more time.” He said, 
“She told me that she is trying to find a place” and on Sunday 
morning when the officer came Sirs. King said “I wonder if I could 
get you fellows to put those people out,” and the officer said in 
her presence “1 wouldn’t do it for a gift, not until you give them 
due time.” That was on Sunday morning previous to the time they 
were put out. 

Witness further testified that she heard a conversation between 
Mr. K ing and Mrs. Turner, before they were put out; that Mrs. 
Turner said ‘‘Why Mr. King. Mrs. King has called me up this morn¬ 
ing and said she wanted me to get right out” and she says “I can’t 
get right out because 1 haven't any place to go, but 1 will go as soon 
as I can.” lie says. ‘‘Well, never mind that, I will go down and 
see Mrs. King about it.” 

Witness further testified she heard Mr. King ask Mrs. King to 
give her due time and Mrs. King said “I want her off immediately.” 

Witness further testified she went to the house while Dr. Mertz 
and Mr. King first came out. and saw them going backwards and 
forwards; that she and Miss Emery went over to the garden just as 
they were putting the final things out; that Miss Emery had been 
on the porch with Mrs. King at the time they were putting the things 
out. 

Witness further testified that after they had put the things out 
Mr. King asked her if she would go up and tell Mrs. Turner some¬ 
thing. That he wanted to lock up the house; that she told him if 
he couldn’t tell her anything she couldn’t; that she did go up half 
an hour later when she thought of the baby, and tried to find things 
to give it milk out of but could find nothing; she further 

19 stated that Miss Emery went up there with her and that 
she said to Mrs. Turner, “Why don’t vou go home to vour 

mother?” 


That Mr. King gave her the oil stove to take up there and light, 
and that she was up there when Mrs. Turner fainted about 15 or 
20 minutes later; that the telephone was cut off and she went down 
to the house to call Mr. Turner’s mother; that there was no light in 
the house and the bulbs were gone. 

That when she got back from King’s after telephoning, the hus¬ 
band was there; that she called a taxi and the husband and the 
taxi driver lifted Mrs. Turner into the taxi and took her to town. 

That the house witness lived in was about a fifth of a mile from 
T urners. 

That Mr. Mertz did not keep chickens while the Turners lived 
there, but he kept them sometimes; and that the Kings did not keep 
chickens while the Turners lived there. 
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That she told Mr. King that it was cold in the Turner house, 
and that she needed some way to heat milk for the baby, when he 
gave her the oil stove to take up there; and that there was no stove 
in the center room. 

That she had some trouble with Mrs. King later, herself, but that 
she had no hard feelings against her; that Mrs. King had told her 
not to come on the place there at all; but that she had no trouble 
with Dr. Mertz. 

Witness further testified that Miss Emery did not live with the 
Kings but just visited there, and that the first day she ever saw her 
was the day the things were moved; that she saw the two ladies 
on the porch of the Turner house, but that she did not see Miss 
Emery move or touch a thing. She had not seen Mrs. King since 
the trouble she had with her, but had seen Miss Emery since. 

20 Witness further testified that Mrs. King had to get the 
police to put her off the place there, but it was through the 

servant, not through any meanness of hers, simply because when 
she asked her where she had got this business she said “If you don’t 
get off I will throw you off.” 

Witness further stated that Mrs. King had spoken to her several 
times about testifying in this case and asked her to make a written 
statement, and that she told her she would go to court when the 
time came; that she had been to her lawyer several times. 

Witness said she referred to the trouble she herself had with Mrs. 
King, not the trouble when the Turners were put out. 

To further maintain the issues on her part joined the plaintiff 
produced as a witness Henry Donovan, who testified as follows: 

That his name is Henry Donovan, father of the plaintiff; that he 
resided in the Alzardo Apartment at 70 Rhode Island Avenue, North¬ 
west, and is employed as a draftsman, general utility, in the District 
Government; that in November, 1919, he resided at 2815 North 
Capitol Street, and was at home the night his daughter was brought 
home. 

Witness further testified that they had received a message and 
was starting out to the place at Broad Branch Road with his brother-* 
in-law when they arrived; that his daughter was conscious, but in 
a very bad condition and was confined to her bed for a week; that 
the baby was approximately a year old at that time. 

Upon cross-examination as to what he meant by her being in a 
bad shape witness testified she was in a very nervous condition; that 
you could see from her appearance she had been through 

21 quite a siege; that she was helpless and had to be supported 
and the doctor said she was in very bad condition. 

Robert F. Rose, a witness called on behalf of the plaintiff, tes¬ 
tified he is an official stenographer and had occasion to take the 
testimony of Arthur W. Byron during the noon recess. He lived 
at 5209 Wisconsin Avenue, and was in bed. He swore him at 
the time the testimony was taken as a notary public. 
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Thereupon, there was offered, with objection, the testimony of 
said witness, Byron. 

Witness (Byron) testified he had occasion to go to the house of 
Mrs. Turner. He went first to the King home. They told him 
where he was wanted was a little house further up the road, and 
he went up in the general direction that they assured him, and 
the house was absolutely dark, and he believes it was only a one- 
story affair, and it was so dark in the woods that he passed right 
by without noticing it, and the man put in the call probably heard 
the machine pass and he called him back. At Mr. King’s house 
no one offered to accompany him. When he got to Mrs. Turner’s 
house he first saw her husband. As he came to the house there 
seemed to be a woman crying. The husband asked him to assist 
her in the machine. She was unconscious when he went in there; 
he helped her into the car and she was unconscious most of the way 
to the citv. 

to 

It was a pretty cold night. 

Upon cross-examination witness testified he did not ask Mr. King 
to go with him. He was in a Ford taxicab and he sat in the front 
seat with a covering behind him. 

The husband seemed to be greatly excited and so forth, and he 
looked back to see if there was anything wrong, occasionally, and 
so far as he knew she was unconscious until they nearly reached 
the destination. She had to be carried in, bodily. He does not 
remember whether he took her feet; he did not mean she 
22 was assisted in. She was lifted in. She was unable to help 
herself at all at that time. They sat her on the seat and he 
got in and helped her. 

Witness testified they drove her to a house near the comer of 
North Capitol and Michigan Avenue, he couldn’t remember the 
number. He does not know who lived there. She was conscious 
when she reached the house. He did not hear the husband talk 
on the way back. He does not know who gave the order for cab. 

To further maintain the issues on her part joined the plaintiff 
produced as a witness John B. Turner, who testified as follows: 

That he is husband of the plaintiff; is employed now with Hitt 
& Bradford, Burkesville, North Carolina, as a grade foreman on the 
road job. Been employed there sinee Sunday. Before that was 
working at the city postoffice. 

Witness testified that he first met Mr. Mertz in May, 1919, through 
an advertisement : that they had a sick baby and wanted to get him 
in the country. He and his wife went together to see him and they 
talked about terms. Mr. Mertz showed them the house and they 
agreed on terms. lie agreed to pay witness seventy-five dollars a 
month and a house with full use of the garden. The garden was 
mostly to belong to witness. Mertz said he did not use many veg¬ 
etables, and everything witness raised, why. of course, he wanted 
some few things of the garden, but the rest of them was to belong to 
witness. He worked the garden and planted it. 
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Witness testified that Mertz offered him seventy-five dollars a 
month, and he, witness, did not think much of the proposition, and 
Mertz talked to him and told him it was worth one hundred 

23 and twenty-five, the house and his position out there, or job, 
whichever you may call it. 

Witness was to attend the lawn and the garden, keep the place 
straight and superintend some Italian workmen, also look after 
flower garden. He continued to work for Mertz without criticism 
until the first of October. 

Mr. King came on the property about the fifteenth of September. 
Witness had a conference with Mr. Mertz before King came. He 
thought it was about the seventeenth of September. Mertz paid him 
for two days over one-half of the month. He told him at that time 
he had leased the land to King. 

Witness spoke to Mertz about renting the place separately, and 
Mertz said it was impossible for him to rent it to witness then, but 
if witness could make any arrangements whatever with Mr. King, 
he would be very glad to have him stay there. 

Witness saw King and spoke to him about it on the first day 
Mr. King came out. Witness went down and asked Mr. King about 
renting the place, and paying him money for it, so much per month, 
and King stated he could not let witness have it that way, but he 
would be very glad for witness to stay there if he would attend to 
certain chores there, such as attending the furnace and keeping 
the trash in. The work he was to do was to attend the furnace 
and carry out the trash. 

Q. Did he say whether he considered that as full value for the 
rent? A. Full value to it. I wasn’t to pay him one cent. 

Witness did the w T ork without any criticism from King and had 
no trouble w T ith Mrs. King. He did have some trouble with Mrs. 
King about some other work. 

One day witness went down to fix a leak in the roof and he fixed 
the leak, and she told him there w’ere some more places leaking. 
Witness said, “Mrs. King, I haven’t any materials” and she asked 
him to order some. He replied he did not like to do that as she 
w’anted them ordered in Mr. Mertz’ name. He did not ask 

24 any pay for this work; was willing to do it for nothing and 
let it go on the rent. 

Upon cross-examination witness testified he had a little argument 
about cutting the grass. She asked him about cutting the grass 
on the lawn around there, which is between four and five acres. 
She asked him how Dr. Mertz had done it. Witness told her that 
Dr. Mertz always hired a horse from up at Greenwood livery stable, 
and she said she w r as not going to hire a horse to have it cut. Wit¬ 
ness told her he didn’t see how she was going to get it cut, then, 
if she would not be willing to hire a horse. Cutting the grass was 
not in his contract, but witness would have done it gladly if she had 
furnished a horse. 
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Neither Mr. or Mrs. King had ever asked him to leave the place. 
He worked up to the morning he left, the morning he was put out. 
That morning he fixed the fire and removed the trash. No one 
had ever spoken to him about leaving, but his wife had told him 
they wanted him to get out. lie got home that night between 
seven and seven-thirty. 

It was right cold. He had an overcoat on all day and he wasn’t 
hot, and he had a heavy cost, too. When he got in there was his 
wife and the baby, and no light. She had fainted before he got 
there, and then again afterward. He thinks Ada Marshall tele¬ 
phoned for the taxicab. 

By the Court: 

Q. You do not know, do you? A. No, sir. 

Q. You did not see her do it? A. No, she went to get the cab 
for me. 

The witness further testified he paid for the taxicab and took 
her in. She was unconscious until they got her almost to her home. 
He had the baby in the carriage with him, too. 

By the Court: What were the things you agreed to do? I under¬ 
stand you to say you asked Mr. King if he would rent the 
25 place to you and he said no, and that you agreed to attend 
the furnace and then said some other things I did not catch. 
What else were you to do? A. I said I was supposed to attend the 
furnace and empty the trash basket that they put on the porch. 

Q. Anything else? A. No, there was nothing else, nothing else 
stated because he said he had verv little to do around. 

Cross-examination. 

By Mr. Richardson: 

Q. I understood you to say Mr. King said he would be glad to 
have you stay there, if you would do the chores about the place. 

The Court: I thought I hear- the word “chores” too? 

A. Well, are not those chores? 

The Court: That is a chore, but what else was it? A. That is 
all that was stated. You see I asked him after that, I asked him 
what work he would have for me to do, and I told him I had to work. 

Witness further testified upon cross-examination that besides re¬ 
pairing the roof and the argument about cutting grass he did noth¬ 
ing besides fix the furnace and empty the trash basket. This ar¬ 
rangement was made about the fifteenth of September; that they 
did not have the furnace going the fifteenth of September. It 
wasn’t but a short time after the arrangement until it got cool and 
witness made a fire. Mr. King let it go out several times, asked 
him to let it go out several times, because it was cool, you know, and 
then it would get warm again. 
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Witness came there in the mornings and fixed the fire and then 
left. He didn’t get back until late; when he was working at 

26 Laurel he didn’t get back until between eight and eight-thirty 
every night, and some nights it was late. He fixed it in the 

morning then fixed it at night. 

Prior to moving out to this place witness had been living at 1528, 
as well as he remembers the number, North Capitol Street, whep 
he moved out there. Witness could not recall the name of the 
man he rented it from. He builds houses all around Washington. 

Witness testified that when he came in from this place on Novem¬ 
ber fifth he went to his mother at Berwyn, Maryland, and has lived 
there off and on ever since. Mrs. Turner staved at her mother’s, 
at 2815 North Capitol Street, and has since lived there. 

Witness testified that he knew the police had been to this place 
several times in connection with their leaving. He saw them on 
Sunday morning, but did not say anything to Mr. King about it. 
Mr. King had not told him to get out. Witness had not seen the 
police at any other time, but Mrs. Turner told him they had been 
there once before the Sunday morning. 

Witness didn’t know it was his place to go to Mr. King and 
ask him about it, if he wanted him to get off the place, he thought 
it was up to him, King, to let him know. Witness was working 
every day and didn’t have time to look around for a place, but 
hi9 w r ife was looking every day. He didn’t work on Sunday. 

Witness did not know whether Mr. King was there on Sunday. 

Witness testified that Dr. Mertz told him when he left there about 
the leak being in the roof and asked him to fix it, and showed him 
where it was. 

Witness testified that it was not a fact that frequently when 
coming out from where he was employed at the races, that he got 
in at twelve and one o’clock at night. He was employed there 

27 as clicker, clicking those machines—registering up the amount 
of tickets that were sold on the races. He was employed by 

Mr. Mahany, the Secretary of the Maryland Jockey Club. 

Witness testified that the bill of the Potomac Electric Power 
Company was paid by Mr. Mertz, and that Mr. King told him he 
would have to pay the electric light bills, whatever they used elec¬ 
tricity for. 

Thereupon, at the close of the plaintiff’s testimony, upon motion 
of the respective counsel for the defendants, the court directed the 
jury to render a verdict for all of the defendants. Whereupon, the 
court granted said motion and instructed the jury to render a verdict 
for the defendants as requested; and to the granting of said motion 
and to the instruction to the jury to render a verdict for plaintiff 
the plaintiff by its counsel severally excepted. 

All the foregoing exceptions were separate^ reserved a&d separ¬ 
ately noted by the presiding justice upon his minutes before the 
jury retired to consider their verdict. The counsel for the plaintiff 
now prays the court to sign the foregoing bill of exceptions m order 
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that same may be made a matter of record, which was accordingly 
done this 26 day of November, A. D. 1923, now for then. 

A. A. HOEHLING, 

Justice. 

[Endorsed:] Bill of Exceptions. Court of Appeals, District of 
Columbia. Filed Feb. 1, 1924. Henry W. Hodges, clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
4111. Gertrude P. Turner, appellant, vs. Edward P. Mertz et al. 
Court of Appeals, District of Columbia. Filed Jan. 29, 1924. 
Henry \V. Hodges, clerk. 
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